Subsequent  settlement  disposition of the citations

At  the conclusion of the testimony and evidence  concerning the  first
cited citation,   and at  the request  of   the parties,   I  rendered a tentative
bench decision wherein  I advised the parties  that 1 believed the evidence
established the fact of violation,   that  the violation resulted  from ordinary
negligence,   that  it was serious,   and  that  the respondent  exhibited rapid
good faith  compliance  in achieving  abatement  of  the  conditions  cited.
I also made  tentative  findings  concerning the size of respondent's  operation,
the effect  of  the penalties on respondent's  ability  to remain in business,
and an initial  finding  that  the history of prior violations would not
warrant any increases  in the penalties  assessed  in  this   case.

The .parties were afforded an opportunity to confer with each other
out of  the presence of  the  court  for the purpose of  finalizing a proposed
settlement,   and pursuant  to Commission Rule  29 CFR 2700.30,  were afforded
an opportunity  to present  their oral arguments  in support  of a settlement
of all of  the citations  in issue in this case for my  consideration,   and
these arguments were made on the record   (Tr.   79-88).   In addition,   the
parties  stipulated as  to  the authenticity and admissibility of  copies
of all of the citations  and abatements  issued in this case,   including  copies
of  the  inspector's narrative statements pertaining to each citation
wherein the inspector  comments on the  questions  of  gravity,   negligence,   and
good faith compliance as  to each of  the citations   (exhibits  G-l  through  G-13).

After careful consideration of  the arguments presented by  the petitioner
in support  of  the proposed settlement,   including a consideration of  the
pleadings  and  exhibits,  which are a part of the record in this   case,   I have
made the  following  findings and  conclusions  concerning  the statutory  civil
penalty assessment  criteria found in section 110(i)   of  the Act.

Fact of violations

Respondent has  conceded the fact  of violation as  to  each of  the
citations  issued in  this  case,   and  they are AFFIRMED.

Size of Business  and Effect of Civil Penalties on Respondent's Ability
to Remain in Business

The parties  stipulated that the respondent  is  a small  family-owned
sand and gravel company employing seven full-time employees.     Although
respondent  indicated that  it has a   "marginal" operation,   no  evidence
was presented that  the assessment  of  the civil penalties   for  the  citations
in question will adversely affect'its   ability to remain in business  and
1 conclude  that   they will not.

Good faith compliance

Petitioner agreed that  the conditions  and practices   cited by  the
inspector in each of  the citations   issued in this  case were abated in
good faith by  the respondent prior  to   the time  fixed by  the inspector.     I
conclude that respondent exercised  rapid good faith compliance in abating
the citations  issued and have considered this fact  in approving  the
settlement disposition of the citations  in question.en and  struck someone  standing underneath  it,   it   is probable that  the
